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Canada has long been recognized 
as a global leader in advancing 
reconciliation with Indigenous 

Peoples, particularly since Aboriginal 
rights and title were constitutionally 
entrenched in 1982. While significant 
progress has been made, reconciliation 
remains an ongoing process, with courts 
continuing to shape how these rights are 
defined, respected, and implemented.

A pivotal moment came with the Tsilh-
qot’in Nation v British Columbia decision, 
in which the Supreme Court of Canada 
granted Aboriginal title to a large area 
of land in British Columbia. This ruling 
established key legal tests for proving 
Aboriginal title and outlined how gov-
ernments may justify infringements. 
Importantly, the decision affirmed that 
such lands are no longer Crown lands 
and are subject to Indigenous rights of 
“exclusive use and occupation.”

More recently, courts in British Colum-
bia, Ontario, and New Brunswick have 
begun addressing how Aboriginal title 
may intersect with privately owned land. 
These cases introduce a complex legal 
tension: both Aboriginal title and fee 
simple ownership confer rights of exclu-
sive use and occupation. The question of 
how these rights can coexist on the same 
parcel of land remains unresolved and 
is now central to ongoing legal debates.

In British Columbia, the Cowichan case 
introduced the concept of Aboriginal 
title as a potentially “superior” form of 
title relative to private ownership. While 
the legal implications of this concept are 
not yet fully defined, it raises the possi-
bility that Aboriginal title could underlie 
private property rights and influence 
decision-making on those lands.
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In Ontario, courts have taken a more 
case-specific approach. The Sarnia deci-
sion upheld private property rights in the 
face of an Aboriginal title claim, while the 
Saugeen decision resulted in the return 
of certain lands to Indigenous ownership. 
In contrast, the New Brunswick Court of 
Appeal concluded that Aboriginal title and 
private property cannot coexist, empha-
sizing the practical and legal challenges 
of overlapping claims to exclusive use.

Although many Indigenous groups have 
stated they are not seeking the return of 
privately held lands, the legal framework 
surrounding Aboriginal title leaves open 
the possibility that such claims could be 
pursued in the future. In New Brunswick, 
for example, current litigation includes 
claims seeking the return of selected 
private properties, underscoring the un-
certainty facing landowners.

This uncertainty has broad implications. 
Private property rights apply equally 
across ownership types—whether held 
by forest companies, farmers, ranchers, 
small woodlot owners, or homeowners. 
As such, evolving interpretations of Ab-
original title could have wide-ranging 
impacts across sectors, including forestry, 
agriculture, and rural development.

The legal landscape remains unsettled. 
Appeals are ongoing or anticipated in 
multiple jurisdictions. In New Brunswick, 
an application for leave to appeal to the 
Supreme Court of Canada is pending. 
In British Columbia, parties are seeking 
appellate review of the Cowichan deci-
sion. Meanwhile, the Supreme Court has 
declined to hear recent Ontario cases, 
leaving lower-court rulings in place but 
without national clarification.

The Supreme Court of Canada will ulti-
mately be required to provide guidance on 

how Aboriginal title interacts with private 
property rights. However, such clarity 
could take years to emerge, prolonging 
uncertainty for landowners and industry 
stakeholders.

Reconciliation remains a widely shared 
goal among Indigenous and non-Indige-
nous Canadians alike. At the same time, 
private property rights form a foundational 
element of Canada’s economic and legal 
systems. Notably, while Aboriginal rights 
are constitutionally protected, private 
property rights are not explicitly enshrined 
in the Constitution, adding further com-
plexity to the issue.

For Canada’s forest sector, where private 
land plays a significant role in fibre supply 
and investment decisions, legal uncer-
tainty surrounding land tenure poses real 
risks. Policymakers and courts will need 
to proceed carefully to ensure that efforts 
to advance reconciliation do not uninten-
tionally undermine economic stability 
or create conflict between Indigenous 
communities and private landowners.

As this area of law continues to evolve, 
stakeholders, including private forest 
owners, should remain informed and 
engaged. The path forward will require 
thoughtful legal interpretation, policy 
clarity, and ongoing dialogue to balance 
reconciliation objectives with the need for 
certainty in land ownership and resource 
management.


